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(2)(i) In actions in which additional
proceedings are necessary as to dis-
puted material facts, written findings
of fact shall be prepared. The debarring
official shall base the decision on the
facts as found, together with any infor-
mation and argument submitted by the
contractor and any other information
in the administrative record.

(ii) The debarring official may refer
matters involving disputed material
facts to another official for findings of
fact. The debarring official may reject
any such findings, in whole or in part,
only after specifically determining
them to be arbitrary and capricious or
clearly erroneous.

(iii) The debarring official’s decision
shall be made after the conclusion of
the proceedings with respect to dis-
puted facts.

(3) In any action in which the pro-
posed debarment is not based upon a
conviction or civil judgment, the cause
for debarment must be established by a
preponderance of the evidence.

(e) Notice of debarring official’s deci-
sion. (1) If the debarring official decides
to impose debarment, the contractor
and any affiliates involved shall be
given prompt notice by certified mail,
return receipt requested—

(i) Referring to the notice of proposed
debarment;

(ii) Specifying the reasons for debar-
ment;

(iii) Stating the period of debarment,
including effective dates; and

(iv) Advising that the debarment is
effective throughout the executive
branch of the Government unless the
head of an agency or a designee makes
the statement called for by 9.406-1(c).

(2) If debarment is not imposed, the
debarring official shall promptly notify
the contractor and any affiliates in-
volved, by certified mail, return re-
ceipt requested.

(f)(1) If the contractor enters into an
administrative agreement with the
Government in order to resolve a de-
barment proceeding, the debarring offi-
cial shall access the website (available
at www.cpars.csd.disa.mil, then select
FAPIIS) and enter the requested infor-
mation.

(2) The debarring official is respon-
sible for the timely submission, within
3 working days, and accuracy of the

9.406-4

documentation regarding the adminis-
trative agreement.

(3) With regard to information that
may be covered by a disclosure exemp-
tion under the Freedom of Information
Act, the debarring official shall follow
the procedures at 9.105-2(b)(2)(iv).

[48 FR 42142, Sept. 19, 1983, as amended at 54
FR 19815, May 8, 1989; 59 FR 67033, Dec. 28,
1994; 75 FR 14066, Mar. 23, 2010; 77 FR 201, Jan.
3, 2012]

9.406-4 Period of debarment.

(a)(1) Debarment shall be for a period
commensurate with the seriousness of
the cause(s). Generally, debarment
should not exceed 3 years, except
that—

(i) Debarment for violation of the
provisions of 41 U.S.C. chapter 81,
Drug-Free Workplace (see 23.506) may
be for a period not to exceed 5 years;
and

(ii) Debarments under 9.406-2(b)(2)
shall be for one year unless extended
pursuant to paragraph (b) of this sub-
section.

(2) If suspension precedes a debar-
ment, the suspension period shall be
considered in determining the debar-
ment period.

(b) The debarring official may extend
the debarment for an additional period,
if that official determines that an ex-
tension is necessary to protect the
Government’s interest. However, a de-
barment may not be extended solely on
the basis of the facts and -cir-
cumstances upon which the initial de-
barment action was based. Debarments
under 9.406-2(b)(2) may be extended for
additional periods of one year if the
Secretary of Homeland Security or the
Attorney General determines that the
contractor continues to be in violation
of the employment provisions of the
Immigration and Nationality Act. If
debarment for an additional period is
determined to be necessary, the proce-
dures of 9.406-3 shall be followed to ex-
tend the debarment.

(c) The debarring official may reduce
the period or extent of debarment,
upon the contractor’s request, sup-
ported by documentation, for reasons
such as—

(1) Newly discovered material evi-
dence;
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(2) Reversal of the conviction or civil
judgment upon which the debarment
was based;

(3) Bona fide change in ownership or
management;

(4) Elimination of other causes for
which the debarment was imposed; or

(5) Other reasons the debarring
offical deems appropriate.

[48 FR 42142, Sept. 19, 1983, as amended at 54
FR 4968, Jan. 31 ,1989; 54 FR 19815, May 8,
1989; 55 FR 21707, May 25, 1990; 61 FR 41473,
Aug. 8, 1996; 69 FR 34231, June 18, 2004; 79 FR
24199, Apr. 29, 2014]

9.406-5 Scope of debarment.

(a) The fraudulent, criminal, or other
seriously improper conduct of any offi-
cer, director, shareholder, partner, em-
ployee, or other individual associated
with a contractor may be imputed to
the contractor when the conduct oc-
curred in connection with the individ-
ual’s performance of duties for or on
behalf of the contractor, or with the
contractor’s knowledge, approval, or
acquiescence. The contractor’s accept-
ance of the benefits derived from the
conduct shall be evidence of such
knowledge, approval, or acquiescence.

(b) The fraudulent, criminal, or other
seriously improper conduct of a con-
tractor may be imputed to any officer,
director, shareholder, partner, em-
ployee, or other individual associated
with the contractor who participated
in, knew of, or had reason to know of
the contractor’s conduct.

(c) The fraudulent, criminal, or other
seriously improper conduct of one con-
tractor participating in a joint venture
or similar arrangement may be im-
puted to other participating contrac-
tors if the conduct occurred for or on
behalf of the joint venture or similar
arrangement, or with the knowledge,
approval, or acquiescence of these con-
tractors. Acceptance of the benefits de-
rived from the conduct shall be evi-
dence of such knowledge, approval, or
acquiescence.

9.407 Suspension.

9.407-1 General.

(a) The suspending official may, in
the public interest, suspend a con-
tractor for any of the causes in 9.407-2,
using the procedures in 9.407-3.
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(b)(1) Suspension is a serious action
to be imposed on the basis of adequate
evidence, pending the completion of in-
vestigation or legal proceedings, when
it has been determined that immediate
action is necessary to protect the Gov-
ernment’s interest. In assessing the
adequacy of the evidence, agencies
should consider how much information
is available, how credible it is given
the circumstances, whether or not im-
portant allegations are corroborated,
and what inferences can reasonably be
drawn as a result. This assessment
should include an examination of basic
documents such as contracts, inspec-
tion reports, and correspondence.

(b)(2) The existence of a cause for
suspension does not necessarily require
that the contractor be suspended. The
suspending official should consider the
seriousness of the contractor’s acts or
omissions and may, but is not required
to, consider remedial measures or miti-
gating factors, such as those set forth
in 9.406-1(a). A contractor has the bur-
den of promptly presenting to the sus-
pending official evidence of remedial
measures or mitigating factors when it
has reason to know that a cause for
suspension exists. The existence or
nonexistence of any remedial measures
or mitigating factors is not necessarily
determinative of a contractor’s present
responsibility.

(c) Suspension constitutes suspension
of all divisions or other organizational
elements of the contractor, unless the
suspension decision is limited by its
terms to specific divisions, organiza-
tional elements, or commodities. The
suspending official may extend the sus-
pension decision to include any affili-
ates of the contractor if they are (1)
specifically named and (2) given writ-
ten notice of the suspension and an op-
portunity to respond (see 9.407-3(c)).

(d) A contractor’s suspension shall be
effective throughout the executive
branch of the Government, unless the
agency head or a designee (except see
23.506(e)) states in writing the compel-
ling reasons justifying continued busi-
ness dealings between that agency and
the contractor.

(e)(1) When the suspending official
has authority to suspend contractors
from both acquisition contracts pursu-
ant to this regulation and contracts for
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